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COUNTERSTATEMENT OF QUESTIONS PRESENTED 
In appellee’s opinion the questions presented are: 


I Whether a psychiatrist engaged as a consultant by 
the District of Columbia Vocational Rehabilitation Service, 
& government agency, is absolutely privileged as to his 
communications to that agency within the scope of his 
official duties. 


II Whether, under the doctrine of the law of the case, — 
an order denying summary judgment to a party bars a — 
subsequent order granting summary judgment to that - 
party pursuant to a new motion based upon additional 
evidence on the non-existence of genuine issues of fact. 
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Argument: 


I. Appellee’s Statement Was Made in His Official 
Capacity Within His Line of Duty as a Public 
Officer and Was Absolutely Privileged 


II. The Order Below Granting Summary Judgment 
to Appellee Was Based Upon New Evidence and 
a New Legal Situation and Was Not Barred by 
the Doctrine of ‘‘The Law of the Case’’ 
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COUNTERSTATEMENT OF THE CASE 


Appellee makes his own statement of the case because 

appellant’s statement is replete with her testimony be- 

. yond the record concerning the facts and circumstances of 
which she complains. 


Appellant began this suit by filing a complaint in the 

District Court against appellee on July 22, 1955, captioned 

| ‘‘Complaint for Malpractice’? (R. 1). On August 22, 1955, 
” she filed an amended complaint captioned ‘‘ Amended Com- 
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plaint for Damages,’’ with sub-heading ‘‘ Malpractice, Neg- 
ligence, Defamation’’ (R. 27-32). In the amended complaint 
she repeated her previous allegations that the defendant, 
a licensed medical doctor and psychiatrist, was employed 
as a psychiatric consultant at the D. C. Vocational Re- 
habilitation Service and had characterized her as ‘‘psy- 
chotic and suicidal,’’ and she now added that he had so 
characterized her ‘‘to aforesaid agency, to the assistant 
director of Catholic Charities, a private organization, and 
to Joseph Ellis, member of the Secret Service Detail of 
the White House of the United States, orally and in writ- 
ing, before, on and after July 23, 1954.’? The amended 
complaint states other allegations and propositions of 
rights and duties not germane on this appeal. Appellee, 
answering on August 31, 1955, admitted the allegations as 
to his professional status and public office and that he had 
described appellant as ‘‘psychotic and suicidal,’’ denied 
all other material allegations, and defended principally on 
the ground that the description complained of had been 
made in his capacity as a public officer and was absolutely 
privileged (R. 34-35). 


Appellee filed on October 22, 1956, his first motion for 
summary judgment (R. 36). In accompanying affidavits 
(1) Florence A. Murray, assistant director of the local 
office of Catholic Charities, stated that she had had no 
communication or contact with appellee concerning appel- 
lant; (2) Joseph J. Ellis, Jr., similarly stated that he had 
never seen, heard, of or communicated with appellee by 
telephone or otherwise until after the filing of the com- 
plaint; and (3) appellee himself denied any communica- 
tions with the other two affiants concerning appellant until 
his telephone conversation with Mr. Ellis after the filing 
of the complaint. 


Appellant asserts in her Brief (p. 13) that her com- 
plaint stated three recipients of the publication but that 
appellee presented affidavits of denial from only Hoo. Ob- 
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viously, the third recipient was ‘‘aforesaid agency,’’ that 
| is, the D. C. Rehabilitation Service itself. Appellee does 
i > not deny publication to the agency, he claims absolute 
: privilege for such publication (R. 35). In an affidavit 
(4) filed later Tom G. Rathbone, Director of the D. C. 
Vocational Rehabilitation Service, affirmed that the agency 
had engaged appellee as a psychiatric consultant not to 
meet with applicants but to advise concerning their con- 


| dition and suitability for agency services on the basis of 

: agency records and consultations with agency personnel, 

: and that in giving his professional opinion of appellant to 
the staff conference appellee was performing the precise 
task officially assigned to him (R. 58-59). 


On November 28, 1956 Judge Burnita Shelton Matthews 
denied appellee’s motion for summary judgment in a stand- 
ard general order without findings (R. 63). 


On December 12, 1956 appellee propounded interroga- 
tories to appellant (R. 70-73) and on December 27, 1956 
took appellant’s oral deposition (R. 98-183). This deposi- 
tion developed that appellant had no knowledge, informa- 
tion, or ground for suspicion that appellee had ever uttered 
the aforesaid opinion at any other time or place than the 
one agency conference which considered her suitability 
for agency services, but that in her view he was legally 
responsible to her for that official utterance and for sub- 
sequent acts of agencies and other individuals alleged as 
detrimental to her. 


On May 14, 1957 appellee filed his second motion for 
summary judgment, quoting extensively in his memo- 
randum from appellant’s deposition (R. 184185). This 
motion was consolidated with other motions in this and 
other cases involving appellant as plaintiff, and argument 
was held on June 26, 1957 before Judge John D. Martin, 
Sr., Judge of the United States Court of Appeals for the 
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Sixth Circuit, sitting by designation.®° After a hearing 
which lasted three hours and in which appellant herself 
and her court-appointed counsel were allowed to state her 
position fully and without limitation by rules of evidence, 
Judge Martin granted the motion for summary judgment 
(R. 200-201). He held that appellee’s statement was ab- 
solutely privileged because made in his official capacity and 
that the adverse holding by Judge Matthews on appellee’s 
first motion did not operate under ‘‘the law of the case”’ 
to bar a favorable holding on appellee’s second motion, 
which presented new evidence and made a new legal situ- 
ation. 


STATUTE AND REGULATION INVOLVED 


S., See. 359; Jan. 31, 1928, ch. 14 See. 1, 45 Stat. 54, 
U.S.C.A., Title 5, Sec. 309. 


Except when the Attorney General in particular cases 
otherwise directs, the Attorney General and Solicitor Gen- 
eral shall conduct and argue suits and writs of error and 
appeals in the Supreme Court and suits in the Court of 
Claims in which the United States is interested, and the 
Attorney General may, whenever he deems it for the inter- 
est of the United States, either in person conduct and argue 
any case in any court of the United States in which the 
United States is interested, or may direct the Solicitor Gen- 
eral or any officer of the Department of Justice to do so. 


Appellant’s brief gives inter alia the first two sentences 
of ‘‘Regulations Governing State Plans and the Program 
of Vocational Rehabilitation,’’ Title 45, Public Welfare, 
Chapter VI, Section 600.58(b), effective July 29, 1948, is- 
sued by the Federal Security Agency. The third and final 
sentence of said sub-section is as follows: 


*The transeript of the hearing before Judge Martin is not included in 
the record below, which appellant brought up in its entirety to this Court on 
appeal The transcript appears in the record of a companion case, Fortier 
v. Hartman, No. 14,196. 





5) 


Such information may, however, be released, in accord- 
ance with such standards as the Director may find neces- 
sary, to welfare agencies or programs from which the 
client has requested certain services under circumstances 
from which his consent may be presumed. 


SUMMARY OF ARGUMENT 


I. Appellee performed his official duty as a psychiatric 
consultant of the D. C. Vocational Rehabilitation Service 
in stating to that agency his opinion that appellant, who 
had applied for agency services, was psychotic and suicidal. 
Public officers have an absolute privilege from civil lia- 
bility for their official discretionary acts within the line of 
duty. This rule of public policy has been uniformly de- 
clared in a long line of cases in this jurisdiction. The 
present case is similar to Taylor v. Glotfelty in the Sixth 
Circuit, «nfra, in which a psychiatrist at a Federal insti- 


tution was sued for an allegedly false report that a 
patient had paresis and was psychotic. The Court of 
Appeals affirmed the District Court decision that the suit 
was legally groundless in view of the established doctrine 
of official immunity. 


Il. The Court below was not barred by ‘‘the law of the 
case’’ from grantnig appellee’s second motion for sum- 
mary judgment. This motion was primarily based upon 
newly secured admissions by appellant herself to the effect 
that she could offer no testimony at trial showing publica- 
tion by appellee outside the line of official duty and there- 
fore beyond the scope of official immunity. In this new 
legal situation the Court was free to grant summary judg- 
ment to appellee under the law of absolute privilege. 
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ARGUMENT 
L 


Appellee’s Statement Was Made in His Official Capacity 
Within His Line of Duty as a Public Officer and Was 


Absolutely Privileged. 


Appellee is employed part-time as a psychiatric con- 
sultant by the D. C. Vocational Rehabilitation Service for 
the purpose of giving that governmental agency advice 
based upon records and reports rather than personal con- 
tact with applicants. In this capacity he expressed his 
opinion at an agency conference that appellant, who had 
applied for agency services, was psychotic and suicidal. 
This act is what appellant complains of against appellee. 


It is a long-established rule in the Federal jurisdiction 
that a public officer has an absolute privilege for his of- 
ficial communications within the line of duty and cannot 


be held answerable for them in damage suits. The busi- 
ness of government could not be accomplished if public 
officers operated under the shadow of civil liability for their 
official discretionary acts. This general absolute privilege 
goes back to the doctrine of judicial immunity as promul- 
gated in Bradley v. Fisher, 13 Wallace 335, 80 U.S. 335, 
20 L. Ed. 646 (1871) in which the Supreme Court said: 


A distinction must be here observed between ex- 
cess of jurisdiction and the clear absence of all juris- 
diction over the subject-matter. Where there is clearly 
no jurisdiction over the subject-matter any authority 
exercised is a usurped authority, and for the exercise 
of such authority, when the want of jurisdiction is 
known to the judge, no excuse is permissible. But 
where jurisdiction over the subject matter is invested 
by law in the judge, or in the court which he holds, 
the manner and extent in which the jurisdiction shall 
be exercised are generally as much questions for his 
determination as any other questions involved in the 
case, although upon the correctness of his determina- 
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tion in these particulars the validity of his judgments 
may depend. 351-352. 


The absolute privilege of official immunity for official 
acts has been frequently affirmed in the District of 
Columbia. A party is not liable for the motives with 
which he discharges an official duty; nor is he lable for 
the mistake of fact he may commit in the course of that 
duty. (DeArnaud v. Ainsworth, 24 App. D.C. 167 (1904) 
(a subordinate bureau chief). The rule is also declared in 
Glass v. Ickes, 73 App. D.C. 3, 117 F. 2d 273 (1940) (a 
Cabinet Officer); Parravicmo v. Brunswick, 63 App. D.C. 
65, 69 F. 2d. 383 (1934) (a consul); Farr v. Valentine, 
38 App. D.C. 413 (1912) (a Commissioner of Indian 
Affairs); Cooper v. O’Connor, 69 App. D.C. 100, 99 F. 
2d. 135 (1938) (a U. S. Attorney, an assistant U. S. 
Attorney, and an FBI agent), Laughlin v. Rosenman, 82 
U. S. App. D.C. 164, 163 F. 2d. 838 (1947) (a presidential 
assistant, a special assistant to the Attorney General, the 
Federal Director of Prisons, a Federal warden). In 
Orvis v. Brickman, 90 U.S. App. D.C. 266, 269, 196 F. 2d. 
762 (1952) this Court characterized the immunity which 
surrounds public officials in the performance of acts within 
the scope of their official duties as ‘‘broad, deep and 
strong.”? In Colpoys v. Gates, 73 U.S. App. D.C. 193, 
118 F. 2d. 16 (1941) and Barr v. Matteo, 100 U.S. App. 
D.C. 319, 244 F. 2d. 767 (1957) this Court limited the 
definition of official duty and held that the absolute priv- 
ilege did not apply to Federal officers below Cabinet rank 
for statements to the press. Colpoys and Barr do not 
alter the basic Federal rule that public officers like appel- 
lee are absolutely privileged for reports and recommen- 
dations to the agency within the scope of employment. 


The instant case parallels another Federal case—Taylor 
v. Glotfelty, 102 F. Supp. 7 (1952). In that ease the de- 
fendant was employed as a psychiatrist at a U.S. medical 
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center located at Springfield, Missouri. The plaintiff, 
an inmate at the institution, alleged in his suit against 
the psychiatrist personally that the defendant had re- 
ported orally and by written statements that the plaintiff 
had paresis and was psychotic, and that these reports 
had been made without prior examination of the plaintiff, 
were false, malicious, and slanderous, and caused him 
grievous physical and mental injury. The District Court 
held that the plaintiff had failed to state a claim upon 
which relief could be granted, since it was apparent that 
the defendant had acted in the discharge of his official 
duties and in relation to matters duly committed to him 
for determination. The Court stated: 


The Federal rule generally recognized, in the in- 
terest of public policy, is that even in the presence 
of malice or other bad motive an official who acts 
within the general scope of his authority may not 
be subjected to the harrassment (sic) of civil litiga- 
tion or be liable for civil damages because of a mis- 
take of fact occurring in the exercise of his judgment 
or discretion. 


In affirming the decision (201 F. 2d. 51, 1952) the Sixth 
Circuit Court of Appeals said: 


It should be borne in mind that this is not a peti- 
tion for habeas corpus, but is a civil action for 
damages. An officer acting within the scope of his 
duties as defined in law is not liable for damages in 
a civil action because of a mistake of fact made by 
him in the exercise of his judgment or discretion. 
Cooper v. O’Connor, 69 App. D.C. 108, 99 F. 2d. 135, 
138, and eases there cited. This rule of immunity has 
been extended even to situations where the officers 
acted from ulterior motives. Laughlin v. Rosenman, 
82 U.S. App. D.C. 164, 163 F. 2d. 838, 841. 


This opinion of the Sixth Circuit Court of Appeals was, 
coincidentally, written by Judge Martin himself, whose 
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instant opinion as District Judge by designation is before 
this Court on appeal.® 


IL. 


The Order Below Granting Summary Judgment to Appellee 
Was Based Upon New Evidence and a New Legal Situa- 
tion and Was Not Barred by the Doctrine of “the Law of 
the Case.” 

Appellee’s statement to the Vocational Rehabilitation 
Service was, as argued above, absolutely privileged. If, 
however, appellee had also published the statement out- 
side the agency, he might have been required to make 
other defenses in accordance with the Colpoys and Barr 
cases, supra. To his first motion for summary judgment 
appellee attached affidavits from himself, the alleged out- 
side recipients of the publication, and the Director of the 
Rehabilitation Service, to the effect that his statement 
was made only to the governmental agency within the 


scope of his official duties and not to the outsiders. His 
second motion contained the sworn testimony of appel- 
lant at her deposition showing that she had no knowledge 
or prospect of knowledge as to any publication outside 
the agency by appellee and that her grievance against him 
related entirely to his official act and to alleged conse- 


* Appellant argues in her brief (7-8, 15-16) that if appellee possessed 
absolute immunity, he would have been represented throughout this case by 
governmental counsel. She states in her ‘‘questions presented’’ that the 
Corporation Counsel and the United States Attorney refused to defend him. 
The mere fact of governmental representation would hardly have satisfied 
appellant as to appellee’s immunity to her claim. The Corporation Counsel 
of the District of Columbia commenced the defense (R. 6, Answer to the 
original complaint, August 30, 1955) and was joined by present counsel on 
November 15, 1955 (R. 9, praecipe). The Corporation Counsel was allowed 
to withdraw on showing that at the time of appellee’s statement the D. C. 
Vocational Rehabilitation Service was an agency of the United States and 
not of the District of Columbia. Im the same order allowing the District 
to withdraw (R. 200, June 27, 1957) Judge Martin granted appellee’s 
motion for summary judgment. On this appeal appellee has continued with 


. Present counsel and has elected not to request the services of the U. S. 


Attorney’s office pursuant to 5 U.S.C.A. Sec. 309. 
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quences in which he played no part. (Plaintiff’s deposi- 
tion, R. 142, 143, 144, 145, 146, 149, 150, 152, 153, 154). 
Appellant could offer no objective testimony to off-set 
the affidavits and her own admissions as to non-publica- 
tion, nor could she specify any other issues of fact remain- 
ing as to which she might offer testimony or as to which 
appellee had special knowledge open to cross-examination, 
and she could offer only sweeping generalities on these 
matters before Judge Martin and in her appeal brief to 
this Court. Hearing before Judge Martin, Record in 
Fortier v. Hartman, No. 14,196, cited in footnote supra, 
200, 206, 211, 212. Dewey v. Clarke, 86 U.S. App. D.C. 137, 
180 F. 2d. 766 (1950); Cellm v. Moss, 98 U.S. App. D.C. 
114, 232 F. 2d. 371 (1956). On the record appellee was 
absolutely privileged, and Judge Martin decided properly 
in holding that the case should not go to trial. 


The doctrine of the law of the case does not bar the 
order below. ‘‘The district court’s denial of a motion 
for summary judgment is, of course, not res judicata,’’ 
and ‘‘if good reason is shown why the prior ruling is no 
longer applicable or for some other reason should be de- 
parted from, the court can and should entertain a renewed 
motion for summary judgment in the interest of effective 
judicial administration.’’ (Moore’s Federal Practice, Sec. 
36.14(2), citing Fraser v. Downg, 76 U.S. App. D.C. 111, 
130 F. 2d 617 (1942). Appellee’s second motion, made 
pursuant to interrogatories and the plaintiff’s deposition, 
presented a new legal situation in which the plaintiff’s 
allegations of fact dissolved into nothingness, and Judge 
Martin gave appellant an unlimited opportunity at the 
hearing for an additional defense of her position. The 
law of the case did not apply. Judge Martin’s ruling 
granting appellee’s second motion for summary judg- 
ment did not conflict with but superseded Judge Matthews’ 
ruling denying appellee’s first motion for summary judg- 
ment. Appellee’s second motion presented new facts and 
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a new legal situation, and the Court was free to make a 
new law of the case. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order 
of the District Court be affirmed. 
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